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require either additional spectrum or additional hardware (more transmitters, for
example). Long-run average costs do not decline with volume indefinitely, and a
much larger fraction of costs are incurred only as demand dictates. Whether or not
some landline services were or are natural monopolies, radio services are not.

The FCC has long recognized these differences. While the Commission
accepted, and for many years encouraged, the monopoly provision of landline
services, it has consistently promoted competition in the provision of radio services.
As discussed in section B of this chapter, these policies have succeeded admirably.
Competitive performance in radio services is robust, characterized by vigorous
technological innovation, rapidiy declining price, soaring demand on the consumer
side, and frequent new entry among producers.

In the view of the FCC and most state regulators, the success of the Commis-
sion’s procompetitive policies has made it unnecessary to tariff radio services them-
seives. Accordingly, the FCC, in tandem with most state reguiatory commissions,
does not regulate the price of radio services, nor the enhancements that may be
added to these services, nor the geographic scope over which such services may be
coordinated or combined. Instead, market forces have been permitted to determine
price, the geographic scope of coverage, the methods and facilities used to achieve
intersystem coordination, and all manner of other enhancements. The divestiture
decree, however, imposes a fundamentally different and inconsistent set of demands
and restrictions on the provision of radio services by the seven Regional Bell Holding
companies {RHCs).

1. FCC Policies

The FCC’s oversight of radio services is defined as much by what is not regu-
lated as by what is. The allocation of radio spectrum is of course overseen by the
FCC. So too is the radio carrier’'s right to interconnect with the landline network.
Both of these regulatory functions have been shaped, however, to promote vigorous
competition among independent and telco-affiliated providers of radio services. As
a result, the FCC, joined by most state regulators, has found it unnecessary to extend
regulation into the competitive domain of radio services themselves.

Spectrum Allocation. When it first allocated frequencies for land mobile
services in 1949, the Commission allocated separate blocks to telcos and to
"miscellaneous” or "limited” common carriers ("MCCs").'* The FCC itself wouid
later describe this as "one of the Commission’s first procompetitive policies,"
expressly designed "to protect the fledgling radio common carrier industry from

%13 F.C.C. 1190, 1228 (1949). The Commission defined a "miscellaneous common carrier” as
one "not engaged in the business of providing either a public landiine message telephone service or
public message telegraph service.” /nre ITT Mobile Telephone, Inc., 1 Rad. Reg.2d (P & F) 957, 959
n.2 (1963). The term "radio common carrier” ("RCC") subsequently attained more common usage.
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2. Cellular Telephony

In 1982, cellular telephone service was still not a market reality. Just five years
earlier, the FCC had granted lllinois Bell’s application to construct a developmental
cellular system in Chicago.’® The FCC awarded a second developmental license to
American Radio Telephone Service (a subsidiary of Motorola) in 1977 to operate in the
Washington, D.C.-Baltimore area.®’ But the FCC did not finalize its guidelines for
cellular service until March 1982, three months after the Department of Justice and
AT&T announced their divestiture agreement. In 1982, AT&T estimated that by 1990
the cellular market would be serving 1.5 million customers.?? The actual number
turned out to be more than three times higher.*®

In 1984, when divestiture actually occurred, the cellular telephone market was
in its infancy. Only 32 systems had been licensed; they served some 92,000
customers. Even as of November 1985, almost two years after divestiture, there
were no more than 200,000 cellular subscribers nationwide.’® The average LATA,
by contrast, served about 500,000 landline subscribers.

The cellular industry passed the million-customer mark in 1987,%° and growth
has accelerated ever since. By June 1991, there were over 6.3 million cellular sub-
scribers in the United States, almost a million of which had first subscribed in the first
six months of 1990.%¢ More new customers subscribed to cellular service in the first
half of 1992 than in any prior six-month period.*” TaBLE 4.4, FIGURE 4.3. During

% Application of lilinois Bell Tel. Co., 63 F.C.C.2d 655 (1977), aff’d sub nom. Rogers Radio
Communication Services, Inc. v. FCC, 593 F.2d 1225 (D.C. Cir. 1978). Two years later the FCC
expressly authorized lllinois Bell to offer commercial celiular service to the public. Telocator Network
of America v. lllinois Bell Tel. Co., 70 F.C.C.2d 713, 716-717 {(1979).

®'American Radio Tel. Serv. Inc., 66 F.C.C.2d 481 {1977). The FCC apparently did not issue any
other developmental licenses. See McGuigan, Connors & Cannon, Ceflufar Mobife Radio
Telecommunications: Regulating an Emerging Industry, 1983 B.Y.U. L. Rev. 305, 314 n.42 {citing
Inquiry into the Use of Certain Frequency Bands for Cellular Communications Sys., 46 Fed. Reg.
27,655, 27,656 & n.8 (1981})).

®2Hardin, Cellular Mobile Phone Fight Starts, ELECTRONICS, Jan. 13, 1982, at 97.

CTIA, STATE OF THE CELLULAR INDUSTRY 4 (Spring 1990).

%3 See United States v. Western Elec. Co., 1986-1 Trade Cas. (CCH) § 66,987, at 62,055, 62,057
(D.D.C. 1986).

*Busy Signal a Welcome Sign in Cellular Telephone Industry, CHicago TRIBUNE, Oct. 18, 1987, at
c10.

*8CTIA, DATA SURVEY THROUGH JUNE 1991 (Sept. 9, 1991).

®7CTIA, DATA SURVEY THROUGH JUNE 1992 (Sept. 8, 1992).
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Table 4.4. Growth of the Cellular industry.®®

1984 | 1985 | 1986 1987 | 1988 | 1989 | 1990 | 1991 1992
?ar

Subscribers 92 340 682 | 1,231 | 2,069 | 3,509 | 5,283 | 7,557 | 8,892
(thousands)
Systems 32 102 166 312 517 584 751 1,029 | 1,483
Cell Sites 346 913 1,531 | 2,305 | 3,209 | 4,169 | 5,616 | 6,685 | 8,901
Revenue 178 482 823 1152 | 1,960 | 3,341 | 4,549 | 5,708 | 7,809*
($ millions)

* Estimated revenue projection based on figures through second quarter 1992,

this same period, the price of cellular telephones has dropped seven-fold; the infiation-
adjusted price of equipment and service combined has dropped by more than 50 per-
cent, according to estimates by the Eastern Research Corporation.’® According to
the 7997 U.S. Industrial Outlook, "{tlhe cost of local cellular service declined 6
percent in 1990,” while the average iength of a call remained about the same (2.3
minutes).'%° FIGURE 4.4. Today's cellular subscriber count is 8.9 million.'’

Today, McCaw Cellularis, by almost any measure, the largest cellular telephone
company in the United States, and indeed in the world. GTE/Contel ranks second.
McCaw and GTE both overshadow even the largest Bell company affiliate, and they
are first and second in terms of subscribers served, markets owned, and cellular
revenues.’®> McCaw and GTE/Contel also lead the pack in the number of cities
they serve. TABLE 4.5, FIGURE 4.5. Even a smaller non-RHC company such as Centel
has cellular operations comparable in scope to those of the smaller RHCs.'”® The
independents, taken together, serve aimost half of U.S. cellular subscribers.

%8CTIA, DATA SURVEY THROUGH JUNE 1992.

**EASTERN RESEARCH CORP., CELLULAR TELEPHONES: THE NEXT FIVE YEARS 27 (1989) (Table showing
"full effective costs of cellular service adjusted for inflation." Note, however, that percentages in last
column of table fail to sufficiently adjust for inflation, utilizing a less than 50 percent adjustment
between 1983 and 1989.).

19°Dep'T oF COMMERCE, 1991 U.S. INDUSTRIAL QuTLoOK 31-8 (1991).

91CTIA, DATA SURVEY THROUGH JUNE 1992,

102GTE-Contel Merger Creates USA’s Second-largest Cellular Operator, FINTECH MOBILE
COMMUNICATIONS, July 19, 1990.

'93Centel’s cellular presence will be substantially enhanced when {and if} it completes its announced

merger with Sprint (formerly United Telecom). Sprint has cellular interests in 27 RSAs. Centel, Sprint
File in Nevada for State Regulatory Approval of Merger, BusiNEss WIRE, Sept. 15, 1992.
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tion process, McCaw purchased 60,000 new cellular phones from Ericsson GE and
Hughes Network Systems, Inc. that can accept both analog and digital systems.®'

Ameritech recently announced that it will test both TDMA and CDMA to decide
which best serves the needs of its mobile customers.®'? GTE assisted Qualcomm,
Inc. in testing CDMA in July 1991,%'® and Alitel Mobile recently signed an
agreement with Motorola Nortel®’* to upgrade its network for a full conversion to
digital, with service available by 1995.5'® Bell Mobility Cellular Inc. also has a
contract for digital radio technology with Motorola Nortel; its system in Ontario and
Quebec should be completed in early 1993.5'®

The third source of new supply is new spectrum allocation by the FCC for radio
services of all kinds. Soon to arrive on the U.S. market (and already on the market
in Britain) are two-way paging systems, capable of acknowledging the receipt of
messages and transmitting return data, including low-speed fax.?'” Bridging the
capabilities of current cellular and one-way pagers, two-way paging systems will offer
new competition to both services.®'®

In 1991, the FCC opened up a new competitive door to cellular service, when
it authorized Fleet Call, a radio dispatch company, to use its spectrum to operate
mobile telephone services in six cities and made it clear that it wouid approve similar

$1"McCaw to Buy New Phones for its Digital Conversion, SEATTLE TIMES, Apr. 21, 1992, at C4.

$12Ameritech Mobile First in Industry to Trial Two Digital Technologies, PR Newswirg, Aug. 17,
1992.

S13GTE Announces Participation in Validation Test of COMA, NEw DiGITAL TECHNOLOGY, July 17,
1991.

®14Motorola Nortel is a joint venture between Motorola and Northern Telecom to manufacture
advanced digital cellular switches and equipment.

$18ALLTEL Positions Cellular Network for Growth; Signs Agreement for Multi-miflion Dollar Upgrade,
BUSINESS WIRE, Sept. 22, 1992.

®'%Anne Crawford, So Long Analog, Welcome Digital for the Nineties, CALGARY HERALD, Sept. 11,
1992, at £3.

®'7Kewney, The Clever Pager That Answers Back; A Two-way System Will Solve the Problem of
Missing Messages, THE INDEPENDENT, Nov. 5, 1990, at 16.

B18FCC licenses in the 150 and 450 MHz ranges permit two-way paging as well as other two-way
uses. Most are still currently used for one-way services, but the FCC sees "a strong possibility that
two-way digital, data applications, and confirmatory paging services will increase in the near future.”
See 47 C.F.R. § 22.501(b); 4 F.C.C. Red at 1580.
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applications for other areas.®'® Fleet Call plans to build systems in New York, San
Francisco, Los Angeles, Chicago, Houston, and Dallas. The Los Angeles system is
expected to begin operating in early 1993.°%° Other companies have followed Fleet
Call's iead. In early 1991, Mobile Communications Network, a coalition of SMR
operators, was moving to offer wide-area dispatch, interconnect services, and roaming
over large areas in Florida by mid-1991, with plans to provide competitive service
throughout the entire state of Florida.??' Similarly, Millicom has purchased severai
SMR licenses in Florida, Phoenix, and Atlanta and "plans to deveiop a future radiotele-
phone network" that wiill "challenge established cellular service." J. Shelby Bryan,
chairman and CEO of Millicom, billed the SMR-based network as a "lower priced
alternative to cellular."®%?

"Personal Communications Services" (PCS) serve "microcells” on microwave
frequencies with very small, low power, digital transmitter-receivers to provide mobile
service over small areas -- an office building or neighborhood.’?* As of July 1992,
the FCC had already issued more than 150 experimental licenses to test PCS.5%¢
Millicom, for example, will construct PCS networks in Houston, Texas and Orlando,
Florida which will have handoff capabilities, and of course connect to the switched

81%Andrews, FCC Acts on Cellular Competition, N.Y. TimMes, Feb. 14, 1991, at D1, col. 3; /n re Fleet
Call, inc., 68 Rad. Reg.2d (P & F) 1301 (1991).

52068 Rad. Reg.2d 1301.

82YMobile Comnet to Institute Wide Area Network Across Florida, INDUSTRIAL COMMUNICATIONS, Mar.
1, 1991, at 1; CommunicATIONS DALY, Mar. 6, 1991, at 9.

S22Millicom Confirms Reports it Plans Radio Network to Challenge Cellular, INDUSTRIAL COMMUNICA-
TIONS, Mar. 23, 1990, at 3.

§23See Amendment of the Commission’s Rules to Establish New Personal Communications Services,
5 F.C.C. Rcd 3995, 3996 (1990). The FCC has stated its intention to "broadiy define personal
communications services and make available an adequate amount of spectrum to foster the
development of innovative and competitive markets for these services” and has tentatively decided to
allocate microwave frequencies for this purpose. Policy Statement and Order at 2, Amendment of the
Commission’s Rules 1o Establish New Personal Communications Services, No. 90-314 (FCC Oct. 25,
1991); see also 5 F.C.C. Rcd 3995.

52%Moare than one hundred of these licenses have been awarded in the nine months since March
1991.
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INTRODUCTION: THE REGULATORY CONTEXT

The economics of radio telecommunications services differ fundamentally from the
economics of landiine services. Landiines are dedicated resources; a fixed investment
creates a fixed transmission capacity that may lie idle much of the time. This creates
large economies of scale. The airwaves, by contrast, are shared. Additional users
require either additional speetrum or addiional hardware (more transmitters, for example)
that adds cost, but:long-run average costs do not decline with volume indefinitely.
Whether or not some landiine services were or are natural monopolies, radio services are

not.

The FCC hes iong recognized these differences and has accordingly reguiated the
services quite differently. While the Commission accepted, and for many years encour-
aged, the monopoly provision of landline services, it has consistently promoted competi-
tion in the provision of radio services. As discussed in chapter 1 of this report, these
policies have succesded beyond all expectation. Competitive performance in radio ser-
vices is robust, characterized by vigorous technological innovation, rapidly declining price,
soaring demand on the consumer side, and fréquent new entry among producers.

In the view of the FCC and most state regulators, the success of the Commission’s
procompetitive policies has made it unnecessary to tarlif radio services themseives. As
discussed in detall in chapters 2 and 3 of this report, e FCC, joined by most stite regu-
latory commissions, doss not reguiate the prics of radid services, nor the enhancements
that may be added to theas services, nor the geagrephic scope over which such services
may be coordinated or combined. Instead, market forces have been permitted to deter-

mine price, the geographic scope of coverage, the methods and facilities used to achieve
intersystem coordination, and all manner of other enhancements.

The divestiture decree, however, imposes a fundamentally different and inconsis-
tent set of demands and restrictions on seven important (though by no means dominant)
players in the crowded, competitive fieid of the racio services industry. As licensing has
progressed and the industry has grown in the last several years, the divestiture decree
has become a significant impediment to the full realization of the procompetitive policies
fashioned by the FCC.

FCC Policies
The RCC's oversight of radio services is defined ag much by what is not reguisted
as by what is. The allteation of radio spectrum is of overseen by the FCC. So

too is the radio carrier's right to interconnect with the lendiine network. Both of these
important reguiatory funciions have been sheped, however, to promote vigorous competi-
tion among independent and teico-affiiated providers of radio services. As a result, the
FCC, joined by most state reguiators, has found it unnecessary to extend regulation into
the competitive domain of radio services themseives.



From the earliest days of commercial mobile services, the FCC has taken the
position that radio services couid — and shouid -- be competitive. George Calhoun
summarizes this aspect of the regulatory history in his Digital Cellular Radio:

Right from the beginning, ageinst AT&T's pleadings, the
FCC had decided to authorize incepandent operators to offer
mobile telephone service. The argument that telecommunica-
tion is a "natural monopoly” did not seem to hold in the reaim
of radio, where there was no expensive fixed-wire plant to
construct. Competition in the broadcast side of the radio
worid was vigorous, to say the least. ‘munﬂ'ioFCCfutmat
competition could and should be allowed in mobile radio.’

mﬂ_\m When it first sllossted freguencies for land mobile services
in 1949,° the Commission blocks 10 teioos and to “riigcelianeous” or

'ﬁmitod‘comrmnml('MOCa')! mmmmwmmu one
of the Commission's first procompetitive policies,” epressly designed “to protect the

fledgiing radio common carrier industry from telephone companies being licensed on all
ormouofmnmnmm" mnmaw h%mhqmmdﬁrmed

1G. CALMOUN, DiaITAL CRLLULAR RADIO 36 (1908).

2General Moblle Rastio Serv. Allcoation of Frequencies Between 25 & 30 Megacycies, 13 F.C.C. 1190
(1946).

31d. ot 1228. The Commission defined a “miscefiaheous commOon carrier” as one "not engaged in the
business of providing eliher a public landiine meseage telephone service or public Message telegrapn
service.” Inrcﬂ'l’lh&fmme..lﬂd.ma(?&ﬂm.ﬂnzm 21, 1963). The 1erm
“radio common oavier” (ROC") susequently attained more common usege.

“Amendment of the Commiasiaev's Rutes to Allow the Selection from Among Mutually Exciusive Comgesng
Celluler Applications Using Random Selection or Lotteries instead of Comparative Hearings, 98 F.C.C.2d 1 ™S
198 (1964).

S,
%1 Rad. Reg. 2d (P & F) at 963,
Tibid,



altogether,® but ultimately deciined to  3se such a quarantine.’ in a 1968 order, the
FCC noted that “deveiopment of compe:: - J systems, techniques and equipment has been
fostered by the Commission since as izr dack as April 1949 * * *. The Bell System,
independent telephone companies ana MCC’s have accordingly been operating in
competition throughout this period.”'® By that time, ‘there were more than 500 [radio
common carriers that] together * * * served almost as many mobile customers as

AT&T.*"

In 1970, the Commission again spilt the allocation of new frequencies between
teicos and non-wirelines, anqu:reuodthohop.thl'AT&T as well as others" would
aggmuvelydwdopmm‘ In 1971, the FCC set aside additional frequencies
for "domestic public land mobile radio services® and announced thet they wouid be
awarded on an ‘open entry" basis to the best applicants. The FCC considered and
Wmmmmmm)m *ruinous competition® might
result. ” In 1981, when the Commission decided to license two systems for every
celiular service area, it noted that competition "will foster important public benefits of
dwersuyoftodwndosy service and price, which should not be sacrificed absent some
compeliing reason The FCC reassessed its licensing policies in 1984 and again

®The Commission relssd the question whether the pultiic interast (would] better be served by net meking
any assignment of [moblie] Neigiiencies to wirsline carriers.” Amendment of Part 21 of the Conwnission's
Rules with Respect to the 150.8-162 Mc/s Band 1o Aliocate Presently Unassignable Spectrum to the
Domestic Pub. Land Mobile Radio Serv. by Adjustment of Certain of the Band Edges, 9 F.C.C.2d 659, 664

(1987).

9Amendment of Part 21 of the Commission’s Rules With Respect 10 the 150.8-162 Mc/s Band to Allocate
Presently Unassignabie Spectrum to the Domestic Pub. Land Mobile Radio Serv. by Adjustrnent of Certain
of the Band Edges, 12 F.C.C.2d 841, reconsideration denied, 14 F.C.C.2d 260 (1968), afPd sub nom., Radio

Relay Comp. v. FCC, 400 F.2d 322 (2¢ Cir. 1980).
1014 F.C.C2d at 271.

Y16, CALHOUN, supra, at §1.

12i) re An Inquiry Relative to the Future Use of the Frequency Band 806-980 MHz, 19 Rad. Reg. 2d
(P & F) 1883, 1678-1677 (May 21, 1970).

3amendment of Parts 21, 89, 91 & 3 of the Rules 10 Reflect the Availabiity of Land Moblle Channels in
the 470-512 Mz Band in the Ten Largest Urbanized Aress of the United States, 30 F.C.C.2d 221, 234

(1971).

An Inquiry Into the Use of Bands 825-845 MHz & 870-890 MHz for Cellular Communications Sys.. 86
F.C.C.2d 480, 478 (1981). For a brief period during 1974, the FCC had concludied that celiular phone service
shouid be provided only by-established teicos. An inquiry Relative to the Future Use of the Frequency Band
808080 Mhiz, 46 F.C.C.ad 782, 780 (1974). The FCC expiained that the wireline carriers are the only
organizations which have demonstraied that they pOsseSs the resources and the expernias NECessary to
establish cellular systems which would have nationwide compatibilty.” /bid. The Commission anticipated
thet kt wouid apply full common carrier type regulation to the “arge celiular land moblle radio systems.® /0
at 762. Within a year, however, the FCC began backing away from this no-competiion decision. First, the



conciuded that they had “resulted in a highly competitive market structure in which two
carriers with different histories and different approaches vie with one another in the
marketplace."'®

Ecual intarconnection. To ensure that competition between wireline and non-wire-
line mobile carriers would develop fully and fairly, the FCC has required teicos to provide
non-wireline carriers with interconnection equal in type, quality, and price to that provided
to the teicos’ wireline affiliates. Over two decades ago, in a 1968 paging proceeding, the
FCC imposed its first expilicit requirsment thet teicos supply MCCs with dial-up access
interconmection to the landiine netwark.™ Speaifically, wireline carriers were required to
offer the non-wirelines the same type of interconnection, at the same tariffs, and with
access to the same discounts, as thay offered 10 their own mobile service affiiiates.'”
The Commission siso announced other detalled requirements aimed to ensure “that a
balance be established 30 that the wireline compeny will not be in a position, because of
its control over dial access interconnection, to claim or enjoy advantages not availabie to
the [non-wirelines)."'®

These interconnection requirements have been fully extended to other mobile ser-
vices.” And to ensure that the equal interconnection requirements can be readily
enforced, the Commission has required wireline celiular companies to operate as fully
separate subsidiaries, noting that this wouid "grestly {y) the opportunity of other
celiular operators t0 gain interconnection rights to the network on the same basis

FCC decided to permit non-wirdines to deveiop and eppemiapefiular systerns, though, at that time, the FCC
stil planned to authorize only one such system per servics area. An Inquiry Relative to the Future Use of
the Frequency Band 808-880 MiHz, 51 F.C.C.2d 948, 948 983-984 (1975). Then, In 1981, when it first
authorized the commercial use of celiuler communicasions. the Commiasion resoived to continue its dual
licensing, competitive schame for the new celiular services. The FCC deciared R would Roense two cellular

as Block A and Block B. Wirelines would be assigned one block, non-wirglines the

systems, designated
other. 868 F.C.C.2d at 478, 482-483.
1598 F.C.C.2d at 198.

1612 F.C.C.20 ot 948. I n 1949 orcler establishing a dusi Koeneing system, the FCC had left open
whether & would require the :alephone faciities to interconnect with MCC faciilties. 13 F.C.C. at 1229.

792 F.C.C.2d at 840-850.

"%y, .880. The Secoms Chuult relied on thess requirements in uphalding the FCC's degision to perma
wireline carviers 10 proviie molile services. 400 F.2d st 327. The cowst noted that the FCC’s conditions

on the wirslines wiiré “designed to cbviate any advantages that may accrus and equaiize the competitive
situstion.” /bid.

19508, .g., 88 F.C.C.2d at 488408 (requiring interconnection for cellular systems).



as the telephone subsidiary * * **® The Commission recognized that the details of
interconnection wouid depend on the cellular system's design, and it therefore initially
declmodtododgnmmespactﬁctypsohmmommonmatshouldbeusedor
offered.?’ But it did nonetheless establish general guidelines for wirsiines to follow.>

Several subsequent Commission orders, including two rulings in 1982,% one in 1987,%

0. at 494. In 1982, the Commission resfirmed sageeste subsigiary requirements for ATAT, but
slicninated them for others. An inguiry into the Use of the o MWGMMWW
Communications Sys., 80 F.C.C.20' 88, 77-80 (1982). The'sgparate subeidiary requirements were axtended
16 the divested Bell companine in 1983. Policy & Rules Cancerming the Fumishing of CPE, Enhanced Servs.
& Celiular Communications Servs. by the BOCs, 956 F.C.C.2d 1117 (1989).

2158 F.C.C.2d at 408.

ZThe FCC stated that interconnection arrangements shaulgl be “ressgnably designed 30 as to minimize
unnecessary dupliostion of switthing faciiiss-and the ssstisted cos * * *.* Furthermors, while *[t]he
particular arrangements woived in interconnetiion of & gven celiiar system should be negotisted among
the camiers in'voived and be made the subject of an intercarrier agreement,” the FCC stressed thet it
opected “all telephone companies to furmish appropriste interconnection to celiular sSystems UPON reasonN-
able demand * * * and upon terms no less favorabie than thase olfered 10 the celiular systems of affifiated
entities or independent telephone companiss.” 98 F.C.C.2d at 498.

99 F.C.C.2d at 80-82; An Inquiry into the Use of the Bends 825-846 MHz & 870-800 MHz for Cellular
Communications Sys., 80 F.C.C.2d 571, 576-577 (1982). To give “prastical effect” to a non-wireline carrier’s
right to equal connection, the FOC modified s appliogiion 10 requiire any wirsline omrvier applying
Ma“mhm“ﬂmtbmm%uummhwmwy
how its system will interconnect with the laridiite netwark. i g icense is granted to a wireline carvier for a
celiuier system serving the sliine area as its landiine system, the license will be conditfoned on the carrier
providing a competing oslilar operator the option of obtaining interconnection in the menner set forth in
its application. 89 F.C.C.2d at 81-82.

Where a non-wireline carrier seeks interconnection arrangements different from those specified in
the appiication of a wireline casvier, the non-wireiine apgiican may negetiate ather interconnection arrange-
ments with the wireline casvier. “This wil assure,’ the FOC apisined, "that non-wireling carviers will not
necsssarly be locked into the specific inerconnectitn srengpments requested by a wireline carvier. Thus.
I provides the fisdbilly necessary in a dynamic technglogiosl ervironment such as cellular.® 89 F.C.C 2d
a 82. The Commission aiso apiained that R epecisd wirdlines to provide non-wireline licensess with
reasonable and appropriate interconnection negotisted between the partiss even in areas where the local
landiine telephons company did not apply for (or receive) celiular service. /d. at 81 n.4t.

2The Need to Promaote Competiiion & Eficient Use of Specyum for Radio Common Casrier Servs., 2 FCC
RCo 2910 (May 16, 1987). The Comwmission here allowsdl ¢ six monghs within which to provide non-
wirgline moblle carviers with & requasted ‘type 2° id. st 2014. (Type 2 Iergonnections
m“MMnWMMMh.MSMh.mmm
or through an access tandem.) The Commission advisdil cellier casviers 15 file compiaings ¥ they believed
atelsphens company unreasonably delayed the inserconnagiien or charged an unreaschable amount. /bic.
mmamthWMimmnmwnmuway
or to show that its rates were reasorable. /bid. The Commiasion also required that interconnection
negotiations be conducted in good faith. /d. at 2912-2913.



and one in 1989,% have reaffirmed and expanded upon these interconnection require-
ments.®? Current FCC reguiations require that any teico affiste applying for a ceilular
license must attach to its application "an exhibit indicating exactly how its proposed
system wouid interconnect with the landiine network. This information must be of
sufficient specificity to enabie a potential compoﬁtortodmgnnssymmconnoctwrth
the landline system in exactly the same manner if the competitor so chooses.*?

The precise terms and technical conditions of interconnection between the landline
network and the burgeoning mobile network were still evolving as late as 1987, and these
matters were still subject to more than occesional dispute at that time. Those disputes
have since been aimest compietsly resolved. It is now uniformily accepted, foronmpb
m&mmmmmmzwmmmm
and there is absociutely noO dispute that teico-affiiated mobile carriers must pay precisely
the same interconnediion and access charges as independents. in short, the maturing
of the industry, together with the FCC's reguiatory efforts, hawwmdyelimhmdthe
anteroonnocﬁondispummatweresuucommonsomeymago

Compatitive Ovaraight. The FCC has continuously monitored mobile markets to
ensure that they do not coslesce into monopolies. In a 1988 order, for example, the

SThe Need to Promats Growth & Efficient Use of Spectrum for Radio Common Carrier Servs., 4 FCC
RCD 2360 (Mar. 15, 1988).

Brhe FCC requirements have besn duplicatsi by the decres aomrt. The court inilly decided not to
mnm»mnmmmmnnmm Unlled States v. ATAT.
582 F. Supp. 131, 196 n380 EXD.C. 1982). Just one yaur later, however, the court reverssd &s position
when & granted the firet walver request for molilie orossing LATA boundaries. United States v
Western Bisc. Co., 578 F. wua.m(ooaun) In granting subsequent walver requests, the court
has rellerated those requiremania. See, ¢.g., Memorandum and Orders, Unhed States v. Western Elec. Co
No. 820192 (D.D.C. June 20, 1988).

Z747 CF.R. § 22.913(a)@).

%ammmn‘-ﬁm sestiuns seiiches, for emmpie) technioal and /or captas
‘ - mmdm Such inliasors
thWMM efic 10 anather loostion. in any overt, radio carviers are
offered the same type of intercanneciion, at the same price, whether or not they are affiated with the iocas
telco.

3, 1908, for emmple, OMO was a center of vigorous interconnection disputes. See P. HUBER "¢
GEODESIC NETWORC 1m~wmmumwmuauavmm
ReronT”). reguiatory cumt "N thag state recognized the on the pen
of the local exchange companitn 10 work with the .u?tlmmm- Intereonnection
agresmants.” wnu—nawmw ‘snciam interoonnestion Agresment Betwesn
mmwwngmacmtatwp.nmnmms Reviesd Cooe.
1980 Ohlo PUC LEXIS 882, at *2 (Aug. 8, 1980). The diaputes noted by the HUBER REPORT in Indiane Neve
slso besn completely rescived. See 104 Pub. Ul Rep. &th (PUR) 90, 110-111, 112-113 (July 15, 1980
in Wisoonsin, the-onty other spesiiic dispite mentioned in the HUBSER REPORT, interconnection concerms Neve
likewiss been fully rescived.




Commission addressed the concern that AT&T or other teicos might eventually come to
monopoﬂzomepmnnofpag«ngm "We expect the wireline carriers to * * *
refrain from any unfair practices and specificaily not to takke or seek advantages from the
fact that as common carriers they have ready 2~cess to the general public,” the
Commission declared. "Since we will retain at all times the power of the licensing
function, we will have sufficient opportunity for appropriste scrutiny. We will in the
exercise of our continuing regulatory authority inquire into any practices which may
dnngowhvchappurtobounhwhﬂ anticompetitive, or inimical to the pubilic interest

* 4w 1

in 1981, the FCC addressed similsr concems that. wireline companies would end
updommanngmocoldumlrkot,andmnttcondudodmuapropony monitored
systemofdudlicomhgmndohsmu’lw roepe # The Commission has consis-
tertly barred arly from owning a signiicant interest in both spectrum blocks in
the same service area. nmmmmnmwmmameune
Wswnamwmmnmm And
it has preempted state requistion of mobile services that might underout competition.

Finally, as discussed further in the concluding chapter of this report, the FCC has
mmmmmdmmmmmmmmmw
frequency. In paging, as one observer reported in 1989, *[tlhe FCC continues to open

%042 F.C.C.2d 841; see a/so 14 F.C.C.2d 269.
3144 F.C.C.2d at 271. The Commission further expiained:

We have madie avallable to wirdiine and non-wirsline carriers the same
number of frequencies; we insuiated the nan-wirsling carmisre from wialr
practioss; we retained the power of the licansing function to assure the
adherence 10 the condition; * * * and epsh type of casvier is afforded an
equal opporunily 10 compete. Under $isie cireumstenoss, absent some
speciic showing thave is no basis for us 10 assume that our ndemaling
procesding will result in the establishment of a coalition to suppress

competition.
id. at 273.
98 F.C.C.20 & 401.
Bsee, e.g., id. at 482
312 F.C.C.2d &t 851; 900 aleo 88 F.C.C.2d at 462433

%
hmmdblz inthe Pl Larwl Nipblle Serv., SARad. Reg 2d (P& ) 1818
1524-1088 (Mar. 31, 1988). ThePCC onginally purpontet] 19 prssmpt any and all state regulation of modde
services, including intrastate mabille services. The D.C. mmmm:m hoiding thes
mmmmumymww of the “common camer
aspects” of intrastate moble servicss. NARUC 88-1206 (D.C. Cir. 1987) (Unpublished Der
curiam). Thus, the states are only preciuded from interfering with competiion in interstate moblle services



up new frequencies to support the [growing] demand, and encourages competition."*
Ancther notes that the Commission has systematically encouraged growth of the industry
by *[a}llocating additional radio channeis to * * *MW* * * [ajuthorizing radio
broadcasters to use [FM] subcarrier radiations [for] paging,” and [r]mvmg the ‘fence’
between telephone company and nmmm«\cyaﬂocat;ons,mombygimg all car-
riers access to unused radio channeis * * * for commercial expioitation.”  Similar
policies are now being shaped for the burgeoning celiular industry. As discuseed in more
detail in the final chapter of this report, the FCC continues to open new opportunities for
competition in mobdecommumcat:ons New frequency is being made available to serve
new demand,® andradiosemcesprwmndylmdforoﬂurpupousarebemg
gmmwmnmmmmmmn

Som ¥ tie 1 Prighs. These procompetitive policies have
mmnuumy»nwmwnr[ s of radio services. Thurau reve-
nues, and profits of radio service providers sre ubject to no federal reguistion, ® and
mmmmwmmm«m providers at all. Most states that do
reguiate such servioss do 80 only to a very Mreqwrhgsudwmasmfor
mmmwwummmmmmudamwm The
competiive policies implementsd upstream, in alldcating licenses and oversesing equal
interconnection with the landline network, make additional regulation unnecessary.

3drvan, Radio Peging Sl Hot: An Ofd Familier Way 10 Keep in Touch Has Gotten Even Better,
ELECTRONIC MESSAGING, Aug. 1980, at 34.

5Bean, Paging Octleck 1998, TELOCATOR, Jan. 1989, at 25.

BEor example, in 1998 % FOC afioosed an addtional 10 megehertz of spectrum for cellular systems.
Amendment of Parts 2 & 28 of the Commission's Rules Relative t0 Cellular Communications Sys., 2 FCC

RCO 1825 (Sept. 19, 1989).

%The FCC recently suthorized a dispatch company, Fiest Call, Inc., to provide “snhanced specisized
mobile radio service” over is SMR channels, and made clear that t would approve similar applications in
the future. Thus, Mest Call can provide a “new private land moble radio system thet promisss improved
spectrum sfficlsncy without requiring additional spectrum.* /n re Fleet Call, Inc., 68 Rad. Reg. 2d (P & F)
1301 (Maer. 14, 1991).

“Oin re Revision of the Uniform System of Accounts and Financisl Reporting Requirements for Class A &
Class B Tel. Cos., 80 Redl. Reg. 2d (P & F) 1111 (May 15, 1988). if there is any vestigs of pride regulation
here, it is on the long distancs service, not on the mobille service. For emample, intrastate toll calle, whether
intra or interLATA, continue 10 be reguiated by state public ualiity commissions. Some PUCs have attempted
10 reguliite rates for Inbautatl, fong distance celiular calling as well. See Lanning, N.C. Commisalon Probes
Can.lm TELEPHONY, June 4, 1900, at 10.

41500, 0.0, TELOCATER, AUPORT ON STATE REGULATION COMMON CANYER PAGING COMPANIES (Jan. 1.
1991); CTIA, STATE 8Y STATE REOULATORY UPDATE (June 1980); NARUC, NARUC ANNUAL REPORT ON UTiLTY

& CARRIER REGULATION 846 (Dec. 31, 1988).



For precisely the same reasons, the FCC has never imposed equal access
requirements on any providers of radio services; indeed, it has never imposed equal
access requirements within competitive markets of any kind. Thus, mobile providers, for
example, have newer been required by the FCC to give their customers 1+ access to the
long distance carrier of their choice. Nor have mobile providers been required to offer,
say, answering services equal access to the mobile switch. Nor has there ever been
much concern about preventing any class of providers of radio services from manufactur-

ing either terminal or switching equipment.
Divestiture Decree Restrictions

A compietely different set of policies and requirements has evolved under the
divestiture decree. It was decided early on thet despite the overarching objective of
divesting competitive from monopoly operations, the RHCs would be permitted to
continue offering radio services of all types, because (at least at the time) such services
appeared to fall largely within the decree’s definition of "local exchange" operations.

There were two logical implications of that decision. On the one hand, the RHCs
were not (at leest initially) required to offer equal interconnection to competing providers
of radio services: the divestiture decree accepts the monopoly provision of "local
emhme services and therefore does not require equal interconnection of competing

camriers.” On the other hand, "local exchange® radio services offered by
RHCMmmcttoaﬂdmedeuusﬁno-d-bmrmcﬁonsuno
"interexchange” or “information® services could be offered by RHCs in conjunction with
their radio services, nor were RHCs permitted to manufacture equipment used in radio
telecommunications.

The MFJ regime stands in sharp contrast with reguiatory policies established by
the FCC long belore divestiiure. The FCC had defined the outer margins of monopoly
service at the ievel of Wio0 ey offices, and had reguiated accordingly. The divestiture
decree iumped together radio and landiine services, and sttempted to impose access poli-
cies and iine-of-business restrictions at LATA boundaries, the periphery of the “Local
Access and Transport Arees." The decree does. permit RHC affiiates to package radio
services with customer eguipment like beepers or celiular phones. But it does not permit
those same affliates t0 manufacture the equipment in question, nor to market or provide
interLATA circults of any kind, including those needed for basic intersystem coordination.

mmhmmmmommmmmmum
waivers, all intsrexchenge calls must be delivered to an unaffiiated, pruubocnbed

mmmgowcncvmdbymeradnmbucustom« Unlike the

“2gimiar requirements have not been preserved for paging services, however. The decrse court granted
a number of specific geographic waivers permitting the RHC affiliates to provide interLATA one-way peging.
and, athough each of these orders required the RHCs' operiting compahiss to provide equal interconnec-
tion to the landiine exchange, none of them required the affiiated paging provider to offer equal access at
the ievel of the mobile switch. See, e.g., Ordert 3, United States v. Westemn Elec. Co., No. 820192 (D.D.C.
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companies they compete with, RHC mobile affiistes may not arrange with a particular
interexchange carrier to provide discounted service to their customers; nor may they
provide expanded geographic coverage across LATA boundaries. The decree court has
repeatedly ruied that equal access requirements applied to bottieneck landline exchanges
also appty to competitive mobile exchanges, and even to mobile exchanges that are out
of region.*

The decree court has aiso attempted to graft various equal access principles in
some (but not all) intersystem operations. In a September 1990 ruling, for example, the
court permitted RHC affiliates to offer autornatic cell delivery to their customers, but only
by means of (by then outdated) wide-area paging, andonfyonthecondmnmatthecau
be carried by an interexchange carrier designated in advance by the customer.* The
court did permit the AHCs to provide intersystam handoff to their customers without an
equal access condiion because ‘referral of the calls back to the customer's inter-
oxmm***bnmmammm**'kmummdms
condition wouild defeat the purpose of the waiver requests.”® But the court only

June 20, 1908) ("Armeritsch’'s aperating telephone compiinies shall provide access 10 their afiliated providers
of paging telscommunisalions on terms — inchating pvee — no More favossble than are offered to non-affili-
ates®). inslsad, the court respived the RHC affliates to lease thelr imerecchange links “from non-affillated
interecchange cartiers on the game terms as such faclilies are avaliable to Ameritech's competitors.” /d.
1 4. See aiso Order at 4-5, Uniiad States v. Wastern Hiec. Ce., No. 820162 (D.D.C. Feb. 28, 1988); Order
at 3, United States v. Wesiam Elec. Co., No. 820182 (D.0.C. May 14, 1988); Order at 3, Unitad States v.
Westemn Blec. Co., No. 820182 (D.D.C. Aug. 8, 1988); Ordler at 3, United States v. Western Blec. Co., No.
820192 (D.D.C. Sept. 22, 1987); Order at 1-2, Unhad Stases v. Western Elec. Co., No. 82-0192 (D.D.C. June

16, 1988).

in 1989, when the decres court granted compiste geographic relief to RHC paging it did so
subject to the same and condiions. Memgeanthem and Onder, Unlied States v. Elec. Co.,
No. 820198 (D.D.C. 16, 1909). Thus, the RNC paging aflistes may themeshves perform wide-erea
mmwmmm A paging custemer doss not inform his wireline paging
company that mmwwmummvhuauaur or some preferved sateliite.
He simply buys paging ssnvioe from the RMC affilate (or s competitor) and gets & delivered wherever he

happens to be by the company providing him the service.

43500, ¢.g., Orcler st 3, Unitest States v. Western Blec. Co., Mo. 820188 (D:D.C. Dec. 14, 1984) (permiitting
US West's afilline, K¥. 10 provide mobile servises in the Gulf of Medoo provided thet all such
communications % and' Gulf go threugh & osll clie In Venise, Louisiana and that NewVector “offer
chm“w.mwbmmmmwmw
the traffic t0 asl from the LATA in which Venice, Loulsiana, is locatagl and beyond”). See aleo Order at 5,
United v Wastern Siee. Co., No. 82-019¢ ©.0.C. Matmmmmmm
seotion N Nﬂdhﬂ”dhmﬂmmm
mmaw.mnuammummmua.umsmu
Western Elec. Co., No. 820182 (D.D.C. Mar. 13, 1988) (same for NYNEX resale of moblle services in
Connecticut); Order at 2-3, Uniled States v. Western Elec. Co., No. 820192 (D.D.C. Apr. 11, 1986) (same
for US Waeet's provision of celiular services in San Diego).

““United States v. Western Blec. Co., 1990-2 Trade Cas. (CCH) 1 69,177, at 64,452 (D.D.C. 1990).
“Siid,
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granted a one-year waiver in order to determine whether “technology could be developed
in the near future which would, for example, permit an MTSO to anticipate a call nearing
its station so far in advance that it could hand the call to the customer’'s preferred
interexchange carrier without any risk of disconnection.”

As discussed in chapter 2, this schism between FCC and divestiture decree
policies has had the effect of retarding competition in the geographic scope of services
provided. RHC affiliates have been prevented from - or at least significantly delayed in
- meeting consumer demand, in resolving technical problems, and in realizing cost
efficiencies; the hobbling of the RHCs has reduced the competitive pressure on other
providers to do the same. As discussed in chapter 3, the other decree restrictions are
having similar anticompetitive consequences. RHC customers suffer directly, as the RHCs
are limited in their ability to match the competitive offerings of other providers. Other
customers suffer too, because independent providers are relieved of the competitive
pressure that the RHCs could and should provide.

The past decade of MFJ jurisprudence has gradually moved toward aligning the
decree with the FCC's reguiatory model. On the one hand, the decree court has used
the waiver process to replicate FCC access regulation, effectively requiring RHCs to offer
other radio carriers equal access at the levei of end office exchanges. And at the same
time, the decree court has progressively relaxed the line-of-business restrictions as
applied to radio services.

The interplay between divestiture decree and FCC policies with respect to radio
services has been unusual. The FCC's procompetitive policies were solidly established
long before divestiture, and have been pursued without interruption or deviation ever
since. It is antitrust policy that has migrated toward the competitive scheme developed
and first implemented by the FCC. As the decree court itself has already recognized in
its rulings on over 60 waiver requests, the decree’s line-of-business restrictions have
proved to be anticompetitive, or at the very least unnecessary to protect competition,
when mechanically extended from landline markets to the quite separate and highly
competitive market for radio services.

“/bid. The waiver was subssquently extended for another year. Memorandum, United States v. Western
Blec. Co., No. 820192 (D.D.C. Sept. 6, 1991).



1. COMPETITIVE MARKETS

G.M. Marconi's original plan was to use radio as a mobile telephone on sea going
vessels. For many yeers the radio was named for what it lacked -- the "wireless" -- and
the emphasis was on developing it to sever telephony from the landline umbilical. The
idea of using radio for broadcast entertainment came relatively iate and may be regarded
as merely a detour on the way towards a truly mobiie telephone system.

Radio’s first land telecommunication use in the United States was by the Detroit
police department in the 1920s.! Uses for mobile telephony developed rapidly during
World War 1.2 In 1945, the FCC first aliocated radio spectrum on an experimental basis
to a broad range of private uses, inckuding a general mobile radio service.’ The first true
mobile telephone service with conneations to the landiine network was introduced in 1948,
but most mobile radio systems of the day did not imterconnect to the landiine network at
all.* In 1949, the FCC permanently allocated frequencies to mobile services.®

Pagers as we now know them evoived later. One-way signaling service to vehicles
was offered by the Bel System on an  basis as far back as 1948, and there-
after extended to pocket-type receivers.” By one account, the first page was sent to a
doctor on a New York gof course on October 15, 1950.7 By another, peging was
invertted by the British to replace noisy hospital public address systems and was first
used in St. Thomas Hospital in London in 1956.° The first units were the size of bricks,
aimost as heavy, and shout as informative. There was no selective paging to an
individual pager until 1988.°

ATET Consumer Prockucts Supplies Buick with Mobile, PR Newswing, Sept. 13, 1983.
2Rosenberg, Mobile Telephones: No Place to Hide, FIN. WORLD, Nov. 30, 1963, at 14.

3AloedondFmbﬂanamame-GmwSuvs. in the Radio Spectrum from
10 Kllocycies to 30,000,000 Kiocycies, 39 F.C.C. 68 (1948); Allocation of Frequencies to the Various Classes
of Non-Governmental Servs. in the Radio Spectrum from 10 Kilocycies to 30,000,000 Kliocycies, 39 F.C.C.

257 (1948).
4G. CALHOUN, DIGITAL CRLLLAAR RADIO 30 (1908).

SGeneral Mablle Radio Serv. Alliocation of Frequencies Between 25 & 30 Megacycies, 13 F.C.C. 1190
(1949).

*Amendment of Mart 21 of the Gommission's Ruies With Respect 10 the 150.8-162 Mc/s Band to Allocate
Presently Unassignabile Spestrm to the Domestic Pub. Land Moblle Radio Serv. by Adjustment of Certain
of the Band Edges, 12 F.C.C.2d 841, 848, reconsideration denied, 14 F.C.C.2d 200 (1908), afd sub nom.
Radio Relay Corp. v. FCC, 409 F.2d 322 (2d Cir. 1968).

"Peterson, Paging Progress, COMPUTERWORLD ON COMMUNICATIONS, May 2, 1984, at 71.
Spurton, From a Quiet Beginning Paging Finds New Fields, THe Tes, Feb. 19, 1980,
SPeterson, Paging Progress, COMPUTERWORLD ON COMMUNICATIONS, May 2, 1984, at 71.
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: Since those earty days, mobile telephony has developed into a multi-billion doilar

industry that is heiping to shape the way peopie work, where they live, and how they
spend their leisure time. Mobile telephony bids fair to exert as great an influence on
modern life as the wirsline telephone itself did. Despite the recent schism between FCC
regulatory policies and the consent decres, competition in the provision of mobile services
has flourished. The markets have been characterized by burgeoning demand, rapid

reductions in price, and steady improvement in service quality and coverage.
Paging

in the past decads, the FCC has swmadiy increased the amount of spectrum
allocated to paging services. TABLE 1.1. The number of pagers in use nationwide grew
mmmmmmmwmmummmwabwtwmuonmsm
aprqmdﬂnﬂonmwﬂbommby?m FIOURE 1.1. Revenues have

The fastest growth of all has come from wide-area paging services, which provide
regional coverage; these services have accounted for about one-third of all growth in the
industry since 1985, with annual growth rates ranging from 20 to 30 percent. TABLE 1.2.
in 1988, mmwmerWWmvyimvomnow
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for 300 - Job Aelocation, MBanas Bus. J., Jan. 28, 189", &t 1. Typieal sullecription fees are about $20 to
$25 a month for local serviss; $38 a month for regional service; and about $85 a month for national
coverage. Abrahms, Mvtaniic Stretches Netwerk From Vinginia 10 Bosion, WASHINGTON BuS. J.,
Sept. 17, 1980, § 1, & 25; Nicharde, Compenies Coure on Masses 10 Answer Call of Cheaper Fees,
USA Tooay, Sept. 8, 1980, st 68; Wood, There's No Escepng Beepers, CHICAGO T! E, Mer. 18, 1980,
at 20; EMCI, THE STATE OF TME U.S. PAGIG INCUSTRY - SVBRCAIER GROWTH, END-USER AND TRENODS:
1980, at 32-33 (1980); Paging industry Breaks 10 Milion Subscrider Mark, PR NEwswire, May 12, 1991.

Y'Roscoe & Wysor, Survey Shows Strong Growth in Paging industry, TELOCATOR, June 1980, at 14.
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'“Bean, Paging Outiook 1998, TELOCATOR, Jan. 1909, at 29.



